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The practice of buying and selling players is unsportsmanlike
and most objectionable in itself, and ought not to be
entertained by those who desire to see the game played
under proper conditions ... some clubs derived considerable
pecuniary advantages from training young players and then
selling them to the more prominent clubs. We think the
practice in such cases, when applied to human beings,
altogether discreditable to any system bearing the name of
sport (English Football Association, 1899).

On 9 June 1995 the Australian Industrial Relations Commission handed
down a decision which stated that ‘the present compensation fee system
[operating in Australian soccer] should be abolished by the end of
1996’7 Six months later the Court of Justice of the European Communities
(the Court of Justice), following action initiated by player Jean-Marc
Bosman, declared invalid rules of thimion des Associations Euopeennes

de Football(UEFA)>—and by implicationFederation Interationale de
Football Association(FIFA)*—which required the payment of
compensation fees, for players at the expiry of their contract, who move
from a club of one member state (of the European Community) to a club
of another member state. In addition, the Court of Justice declared
invalid rules which placed restrictions on the number of nationals from
other member states who could play professionally for clubs of a said
member stat2.

The compensation system which has operated in world $occer
required clubs, who signed a player whose contract with a previous club
had expired, to pay a fee (in ‘compensation’) for the training and
development of the player by his previous club. Compensation fees
need to be distinguished from transfer fees which are paid to clubs who
‘release’ players to another club during the life of his contract. It should
also be noted that the European Court’s decision on compensation fees
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applies only to players who switch from a club in one member state to a
club in another member state-it has no bearing on players who change
clubs at the expiry of their contraefthin a member state.

Other professional team sports have initiated controls, which in
essence are similar to soccer’s transfer and compensation systems, which
have limited the employment rights and income earning potential of
players. Such controls have ranged from reserve or option systems,’
zoning® drafts? assignment right8 rights of first refusaf to limitations
on players’ earnings, whether they be individual wage maxima or team
salary caps$? The various controls which have characterised the operation
of professional team sports in North America and Australia have been
subjected to various legal challenges by individual players and/or player
associations. At the risk of offering a somewhat rash generalisation it
might not be too unfair to say that the courts have struck down various
controls which have restricted the economic freedom of players.

What is interesting to note here is that, with the possible exception
of the United Kingdond; soccer had hitherto managed to escape or
avoid such processes. In a sense these two cases have brought soccer into
line with other professional team sports, which found themselves forced
to devise employment rules which were not inconsistent with the dictates
of different legal systems.

This article will provide a detailed analysis of these two cases. It
will examine the background of both and the reasoning developed in the
handing down of the respective decisioiven though th&osmancase
was handed down later it will be examined first. There are three major
reasons for this decisiofirstly, the legal processes involved with this
case were initiated seveyaars before the commencement of the hearings
before the Australian Industrial Relations Commission. Secondly,
examining the relationship between member states of the European
Community, UEFA and FIFA will help situate Australia in the context of
world soccer. And finally, the reasoning developedosmanis more
extensive than that of the Australian Industrial Relations Commission.

Europe The BosmanCase

The employment rules of thBnion Royale des Societes de Fadl
Association ASBIthe Belgian League) can be summarised as folfdws.
Players and clubs negotiate contracts which specify remuneration and
minimum bonuses. The minimum monthly payment in the Belgian
League, at the time relevant to tBesmancase, was Belgian Francs
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(BFR) 30 000 per month. Contracts run for a period of one to five years.
Before the expiry of contracts, required to terminate on 30 June, clubs are
‘required’ to offer a new contract by 26 April. A player not offered a
co&act is regarded as an amateur for the purpose of transfer rules,
which may entail a maximum transfer fee of BFR 1 000 000.

Players who reject such offers are placed on a transfer list. A so-
called ‘compulsory transfer fee’, which under the rules is regarded as
compensation for training the player, is determined by a formula which
multiplies the player’'s previous year’s gross income, by a factor from
fourteen to two, depending on the player's age. A new club can obtain
the services of the player by paying the compulsory transfer/
compensation fee during the period 1 to 31 May.

Once this period has expired clubs can negotiate a so-called ‘free’
transfer fee for the player up to 25 June. If no transfer takes place the club
is required to offer the player a new contract for one season, on the same
terms offered in April. If the player rejects this offer the club, has until 1
August, to take action to suspend him. The player can be suspended for
two seasons, during which time he is not entitled to play anywhere,
unless a new contract is concluded and/or he is transferred. Thereafter,
the player is regarded as an amateur.

UEFA has developed rules which govern the transfer of players
between member associations and their respective clubs. The 1990 rules,
operative at the time of tH&osmaraction, specified that a player, on the
expiry of his contract, was free to enter into a nhew contract with the club
of his choice. The new club is required to inform the previous club of the
signing of this new contract. The old club, in turn, is obliged to inform its
national association of this development. The latter is required to issue
an international clearance certificate for the player to take up employment
with his new club.

Under these rules the player’'s former club is entitled to receive
‘compensation for ... training and development’ of the player from his
new club. If the two clubs cannot agree on a fee, a board of experts,
selected by UEPA, will determine a fee in accordance with a formula
which multiplies the player’s gross income by a factor linked to his age.
UEFA’s 1990 rules placed an upper limit 0680000 Swiss Francs on
suchfees—subsequentules have removedthis maxima. Article 16 of
the rules statedthat ‘ The businesgelationshipbetweenthe twoclubsin
respect of the compensation fee for training and development shall exert
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no influence on the sporting and professional ability of the player. The
player shall be free to play for the club with which he has signed a new
contract.’

Under FIFA’s 1986 Regulations the transfer of a player from one
country to another requires the issuing of a clearance certificate by the
player's former national association, stating that all commitments of a
financial nature, including a transfer fee have been settled. Article 14(l)
states that a professional player may not leave his national association
while he is bound by his contract and the rules of his club, league and
national association however harsh they may be’. In 1994 FIFA developed
new regulations which stated that disagreements over transfer fees must
not have any influence on a player’s professional or sporting activity.
While the regulations state that ‘an international certificate may not be
refused for this reason’ a player is still precluded from playing for his
new club until such a certificate has been received.

Other member states of the European Community have developed
a variety of responses to the transfer of and/or compensation for players
changing clubs. In Austria, Germany, Greece, Italy and the Netherlands
fees are required for the transfer of playénsAustria and Germany
such fees are linked to the costs of training and developing players. In
England, players who are offered terms worse than their previous year’s
contract receive an automatic free transfer. In addition, players who are
thirty-three and have five year’s service with a club are similarly entitled
to afree transfer. Players whose contracts have expired are free to seek
employment with a new club, subject to the payment of a fee to the
player's former club. If the clubs cannot agree on a fee, it is determined
by an Appeals Committee, with an independent person as'hair.

Transfer fees are payable for contracted players who move to
Danish first division clubs or go abroad. Higher fees are ‘charged’ for
players going abroad. In the latter part of 1995 the Danish League
signalled its intention to abolish transfer fees. In Spain there are free
transfers for players over twenty-five; although under ‘reciprocity’
agreements fees are paid and payable for international transfers. In
France compensation fees are payable to clubs for training a player
following his first transfer to a new club. The French rules specifically
seek to link the level of compensation to the length and costs of training.
According to these rules if a player moves overseas compensation fees
are doubled. Players who have already changed clubs once can move to
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a new club free of the encumbrance of compensation fees, like Spanish
players over twenty-five.

Following the Court of Justice’s 14 July 1976 decisiobmnav
Mantero}’” UEFA changed its rules concerning the number of players
from other member states who could play with a club. In 1978 clubs
could play two such players in a match, with no restrictions applying to
non-nationals who had been resident for five years. From 1 July 1992
UEFA has operated under the so-called ‘three plus two’ rule. Clubs can
name three non-nationals players on team sheets, plus two players who
have played in the country for five years uninterruptedly, including
three years as juniors.

In 1986 Jean-Marc Bosman signed a professional contract with
first division club Standard Liege. In 1988 he transferred to local rival
Liege for a fee of BFR 3 000 000. His contract, which ran for two years,
guaranteed him a base salary of BFR 75 000 per month. With bonuses
and other entitlements his earnings were approximately BFR 120 000 per
month. In 1990 Liege offered Bosman a new contract for one season
where his base wage was reduced to BFR 30 000 a month; the minimum
under the Belgian League’s rules (see above). Bosman declined that
contract and was placed on Liege’s transfer list. Under the league’s
‘compulsory transfer fee’ (see above) his fee was set at BFR 11 743 000.

No club expressed interest in Bosman at this fee. He made contact
with French second division club Dunkerque who signed him on a base
monthly salary of BFR 90 000. The clubs, however, would need to
‘freely’ agree on a fee before Bosman could take up employment with
Dunkerque. They apparently agreed on a fee of BFR 1 200 000 for one
season; and an option for an additional BFR 4 800 000 for a permanent
transfer. Because of Liege's fears that Dunkerque would be unable to
pay the fee(s) agreed, Bosman's transfer fell through. In accordance with
the Belgian League'’s rules (see above) Liege suspended Bosman, thereby
preventing him from playing in the new season.

Bosman initiated a series of actions before the Courts of the
European Community established by the 1957 Treaty of Rome, and
subsequent agreements. The European Community operates a two-
tiered court systertf. A Court of First Instance, which commenced
operation in September 1989, is empowered to hear ‘certain classes of
action or proceedings brought by natural or legal persons'’. It is not
‘competent to hear and determine actions brought by Member States or
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by Community institutions or questions referred for a preliminary ruling
under Article 177*° The Court of First Instance was formed to streamline
and ease pressure on the Court of Justice.

Article 164 of the Treaty of Rome states that The Court of Justice
shall ensure observance of law and justice in the interpretation and
application of this Treaty’. The work of the Court of Justice (and that of
the Court of First Instance) is assisted by advocates general. Article 166
states that The duty of the advocate general shall be to present publicly,
with complete impartiality and independence, reasoned conclusions on
cases submitted to the Court of Justice, with a view to assisting the latter
in the performance of its duties as laid down in Article 164’. Steiner, in
commenting on the role of advocates general, has commented that
‘although [their] recommendations are not always followed, where they
are they are useful as a means of ascertaining the reasons behind the
Court’s decision’. She has also suggested that ‘the judgement [of the
Court of Justice] itself, which is single collegiate decision, is ... terse,
cryptic, with little indication of the reasoning on which it is bag&d'.

Bosman initially sought an interim order, which amongst other
things restrained Liege and the Belgian League from damaging his
chances of finding alternative employment-including the payment of
transfer fees. In Novembelr990 thecourt of First Instance grantethis
request. This enabled Bosman to search for employment, and he secured
a series of short-term contracts with low- level clubs. Advocate General
Lenz subsequently concluded that ‘there are clear grounds for suspicion
that despite the freedom of manoeuvre given him by the interim order,
Mr Bosman was boycotted by all the European clubs which could have
taken him on?!

The major claim initiated by Bosman was the compensation fee
system, and restrictions on the number of foreign nationals that could
play for a team of a member state, contravened Article 48 of the Treaty of
Rome. Article 48 specified that:

1 The free movement of workers shall be ensured within the
community...

2 This shall involve the abolition of any discrimination based
on nationality between workers of the Member States as
regards employment, remuneration and other working
conditions.

3 It shall include the right, subject to limitations justified by
reasons of public order, public safety and public health:
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a to accept offers of employment actually made;

b to move about freely for this purpose within the territory
of Member States;

¢ to stay in any Member State in order to carry on an
employment in conformity with the legislative and
administrative provisions governing the employment of
the workers of that State.

On 20 September 1995 Advocate General Lenz handed down his Opinion
concerning Bosman’s claims. The following discussion will focus on his
Opinion rather than the decision of the Court of Justice.

The first issue considered by the Advocate General was whether
or not professional sport was covered by the Treaty of Rome, and
justiciable before the Court of Justice. He concluded that if the Court
declined to answer the questions raised by Bosman's actions ‘regulation
of the field will continue to be left to the whims of sporting associations.

I regard that as scarcely toleratffé.’

In reaching his conclusion on this jurisdictional issue the Advocate
General referred to two sports cases which had previously been brought
before the Court of JusticeValravein 1974 involved issues associated
with motor-paced bicycle races, abdnain 1976 was concerned with
professional soccérln both cases the Court of Justice had ‘expressed
the view that rules which prescribe that only players who possess the
nationality of a State can play in that country’s national team are consistent
with Community law’”® On the basis of these two cases Advocate
General Lenz concluded that:

1 The rules of private sports associations are ... subject to
Community law.

2 The field of sport is subject to Community law in so far as it
constitutes an economic activity.

3 The activities of professional football players are in the nature
of gainful employment and are therefore subject to Community
law.

4 .. Article 48 ... applies to those activities ...

5 The Court allows certain exceptions to the prohibitions
contained in those provisions ... IWalraveandDona] the
exceptions are linked with non-economic grounds which relate
exclusively to sport®

Two other sportscases were examined by the Advocate General. The
first involved anaction before the European Commission of Human



88 Sporting Traditions * vol. 13 no. 1 « Nov. 1996

Rights, brought by a Dutch player concerning the payment of a
compensation fee to his former club. The player claimed that
compensation fees were inconsistent with Article 4.2 of the European
Convention on Human Rights. Article 4.2 states that ‘No one shall be
required to perform forced or compulsory labdtir’.

The European Commission of Human Rights rejected the
application. It maintained Article 4.2 contained two elements which
needed to be considered. They were, firstly, that the labour or service
must be performed against the person’s will; and, secondly, the obligation
to perform such labour or service ‘must be either unjust or oppressive or
... constitute an avoidable hardship’. With respect to the first element the
European Commission of Human Rights suggested ‘that prior consent is
a decisive factor whether the work concerned should or should not be
considered as being “forced or compulsory” ... the applicant freely chose
to become a professional football player knowing that he would in
entering the profession be affected by the rules governing the relationship
between his future employers’. On the second element the Commission
found that even if the compensation fee system ‘produce[s] certain
inconveniencies ... it cannot be considered as being oppressive or
constituting avoidable hardship’. Moreover, such a system did not
directly affect the player's contractual freed@m.

Advocate General Lenz found this decision to be of ‘no significance’
in the Bosman action. He agreed that transfer rules did not ‘directly’
force players to perform ‘forced or compulsory labour’. He pointed out
that the Treaty of Rome, and Article 48, were concerned with achieving
other goals-namely the right to trans-frontier freedom of movement in
the European Community -than that of the European Commission of
Human Rights. Moreover, he criticised the Commission’s reasoning that
a person, in choosing an occupation, accepted restrictions involved with
its operation. He referred to a 1979 decision by a German court which
found ‘transfer rules restricted the free choice of place and employment’,
and ‘it was not permissible even for private agreements to conflict with
that provision, with the result that any acceptance of those rules by the
player was irrelevant?

The second case, heard by the Court of Justice in 1979, involved
Georges Heylens, a Belgian national and holder of a Belgian football
trainer’s diploma, who was employed as a trainer with the French club
Lille. According to French law it is illegal for someone to act as a football
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trainer, unless he or she holds a French football trainer's diploma or a
foreign diploma, recognised by competent authorities, as equivalent, to
work as a trainer. Such recognition was refused to Heylens without any
reasons being furnished for the decision so made.

The Court of Justice found the actions by the French football and
trainer authorities to be inconsistent with Article 48 of the Treaty of
Rome. In this decision it affirmed that ‘freedom of movement for workers
is one of the fundamental objectives of the Tredty’.

Advocate General Lenz found that restriction on the number of
foreign players from other member states that can play for a club, and
the payment of compensation fees for such players, contravened Article
48. With respect to the former he stated that:

No deep cogitation is required to reach the conclusion that
the rules on foreign players are of a discriminatory nature.
They represent an absolutely classic case of discrimination
on the ground of nationality. Those rules limit the number of
players from other Member States whom a club in a particular
Member State can play in a match. Those players are thereby
placed at a disadvantage with access to employment,
compared with players who are nationals of that Member
State®!

Three major arguments were advanced by the Belgian League and
UEFA in support of restrictions on foreign players. Firstly, ‘identification

of ... spectators with ... various teams is guaranteed only if those teams
consist... [0f] a majority of [national] players ... of the Member State’. In
addition, the successful teams of a national league represent their nation
in international club competitions. Secondly, the rules ensure that enough
players are available for national sides. Without such rules restricting
the employment of foreigners the development of young players would
be adversely affected. Thirdly, limitations on employing foreigners
restrain big clubs from securing the best players, which is conducive to
the attainment of sporting balance or equality.

The Advocate General found no evidence to support the supposed
link between spectator interest and the ‘national character’ of teams. He
considered that such a proposition did not ‘correspond to the facts ...The
vast majority of clubs ... [particularly] the most successful [ones] of
recent years ... nearly all of them have several foreign players in their
ranks’. He also concluded that ‘the great majority of a club’s supporters
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are ... more interested in the success of their club than in the composition
of the team’. He also noted that clubs with regional names (which is the
norm in European leagues) did not require that the ‘club’s players
should come from the place in question’. The Advocate General stated
that ‘if nationals who come from other parts of the relevant State are
accepted without question, one cannot see why that should not also be
the case for nationals of other Member States’. He also rejected ‘national
identity arguments concerning clubs playing in international/European
competitions. The current rules, he pointed out, allow clubs to play up
to five (‘three plus two’) foreign players. Moreover, the national identity
of players is not integral to such competitions, if the clubs competing,
are regarded as the best ones of their respective national Iéagues.

With respect to the second line of argument, the Advocate General
stated that ‘nothing has demonstrated that the development of young
players in a Member State would be adversely affected if the rules on
foreign players were dropped. Only a few top teams set store on
promoting their own young players.” He also concluded ‘that the
participation of top foreign players promotes the development of football.
Early contact with foreign stars can only be of advantage to a young
player.’” Advocate General Lenz also maintained that the success of a
national team helped promote spectator interest in the said country. ‘It is
therefore in a country’s clubs’ very own interest to contribute to the
success of the national team by developing suitable players and making
them available.” Finally, he noted that most Member States had national
players who played abroad ‘without ... causing particular dis-
advantages?

Advocate General Lenz found that restriction on foreign players
had not helped achieve competitive balance between clubs. He stated
that ‘the richest clubs are still in a position to afford the best-and thus
as a rule the most expensive—foreign stars’. Furthermore, ‘such clubs
have the opportunity to engage the best native players, without any
comparable rules setting them limits’. He indicated ‘that there are other
means of attaining .[competitive balance] without affecting the right of
freedom of movemert (see below).

Compensation fees were seen as a breach of Article 48 for two
major reasons. The first concerned the situation where a national
association’s rules, alone or in conjunction with those of UEFA and
FIFA, treated players transferring abroad less favourably than players
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transferring within a national association. The employment rules of
Denmark, France and Spain required/imposed higher fees for
international over national transfers (see above). The Advocate General
found ‘that by such differential treatment a player can be deterred from
exercising his right to freedom of movement under Article 48. Such
discrimination is thus in breach of Article 48, whose purpose is precisely
to give workers the possibility of moving to another Member State
without having to reckon with such disadvantages as a résult.’

Secondly, players moving from one league to another required a
clearance certificate from their previous national association, before
being free to take up their new employment (see above). Such a
certificate was not required for players changing clubs within a league.
Advocate General Lenz found that because of these international clearance
certificates ‘transfers abroad aresubject to less favourable rules than
transfers within one and the same association. That difference in treatment
may lead to players being deterred from exercising their right to freedom
of movement. That ... can be regarded ... as a breach of the prohibition of
discrimination in Article 48%

The Advocate General considered three major arguments advanced
by the Belgian League and UEFA in defence of transfer rules/
compensation fees. The first was that such rules were essential to
achieving sporting equality. He concluded that ‘the interested associations
... produced little convincing, specific material to support their argument'.
The current rules, he said, ‘probably very often force the smaller clubs to
sell players in order to ensure their survival'. Since such players
transferred to bigger clubs are undoubtedly the smaller clubs’ best
players, such clubs are ‘thereby weakened from a sporting point of
view'. Even though smaller clubs have higher incomes following the
selling of such players they will be unlikely to employ similarly skilled
players. Given that transfer/compensation fees are generally linked to
players’ earnings (see above), smaller clubs will be unable to acquire
players from bigger clubs, who usually pay higher wages. The Advocate
General concluded that ‘in that respect the rules on transfers strengthen
even further the imbalance which exists in any case between wealthy
and less wealthy clubs’. Moreover, the transfer/compensation rules
have not prevented ‘rich clubs from engaging the best players’.

The Advocate General proposed an alternative solution for
promoting sporting equality, consistent with Article 48 of the Treaty of
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Rome. That solution was revenue sharing between clubs-‘part of the
income obtained by a club from the sale of tickets for its home matches is
distributed to ... other clubs. Similarly ... income received from awarding
... television [rights] ... could be divided ... between ... clubs.” The
Advocate General pointed to the material interdependence that existed
between competing teams. ‘Each club’, he suggested, ‘needs the other ...
in order to be successful. For that reason each club has an interest in the
health of the other clubs... If the league is dominated by one overmighty
club, experience shows that lack of interest will spréad.’

He pointed to examples of revenue sharing already in existence in
various national and UEFA competitions, advocating their further use.
Finally, he noted that redistributed income would provide clubs with
greater financial certainty and predictability than the current transfer/
compensation fee system. ‘If a club can reckon with a certain basic
amount which it will receive in any case, then solidarity between clubs is
better served than by the possibility of receiving a large sum of money
for one of the club’s own playe?”

The second defence considered by the Advocate General was that
transfer fees are merely compensation for the costs incurred in training
and developing players. He found this view ‘unconvincing’. He stated
that:

Transfer fees cannot be regarded as compensation for possible
costs of training, if only for the single reason that their
amount is linked not to those costs but to the player's
earnings. Nor can it seriously be argued that a player, for
example, who is transferred for a fee of one million ECU
caused his previous club to incur training costs amounting
to that vast sum.

He also noted that such fees ‘are demanded even when experienced
professional players change clubs. Here there can no longer be any
question of “training” and reimbursement of the expense of such training.
The Advocate General also stated that ‘any reasonable club will certainly
provide its players with all the development necessary’. This ‘is
expenditure which is in the club’s own interest and which the player
recompenses with his performance’. Moreover, it was not clear ‘why
such a club should be entitled to claim a transfer fee on that basis’. He
pointed to situations in France and Spain where fees were eschewed for
players after ‘a specified moment in time’ (see above).
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The Advocate General envisaged two requirements which could
potentially sustain a system of ‘reasonable’ transfer fees. Firstly, such
fees would be linked to amounts actually expended by clubs in training
players. Secondly, a fee could only be ‘charged’ for the first change of
club where the previous club had trained the player; as in the French
systemwhere fees are proportionately reduced for every year the player
spendswith the club after being trained-the club having had the
opportunity to benefit from its training/investment in the player. In
stating this, however, the Advocate General said such objectives could
be achieved by redistributing income between clubs, without restrictions
being placed on the freedom of movement of pla§frs.

The third defence considered was that fees compensate clubs for
the losses they incur because of the departure of players.” In sentiments
which echo the quotation which heads this article, from the English
Football Association almost a century ago, the Advocate General stated:

that presupposes precisely that a player can be regarded as a
sort of merchandise for which a price is to be paid. Such an
attitude may correspond to today’s reality, as characterised
by the transfer rules, in which the ‘buying’ and ‘selling’ of
players is indeed spoken of. That reality must not blind us to
the fact that this is an attitude which has no legal basis and is
not compatible with the right to freedom of movement ... |
also have considerable doubt as to whether a system which
ultimately amounts to treating players as merchandise is
liable to promote the sporting eths.

Australia: The Industrial Relations Commission’s Decision

In contrast to Europe, attacks on the compensation system have been
more circuitous, in what has been described as the Byzantine world of
Australian soccet During 1993 and 1994 Australian soceeaswracked

by continuing rumours concerning wrongdoing by coaches and
administrators. On 2 April 1993 a program on SBS-Wérld Sport
expressed concern about the action of an English agent who had received
‘kick-backs’, in breach of FIFA and English Football Association
regulations, for his part in the transfer of Australian players to English
clubs. In October 1993 an article appearedriside Sport criticising
Australian soccer’s transfer and compensation rules, and the one-sided
nature of standard contracts offered to playérs.
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A second article in the June 1994 issudnside Sport(published in
May) criticised the role of national coach Eddie Thomson, acting as an
agent, in facilitating the transfer of Australian players to European
clubs®® The ABC-RadioGrandstandprogram aired these and other
allegations on 28 May 1994, in a panel discussion including Neville
Wran, President of the Australian Soccer Federation, and Kimon
Taliadoros, Chief Executive of the Australian Soccer Players’ Association.
On 6 June 1994 the ABC-T¥%our Cornersprogram ‘Kick Back’ detailed
claims of maladministration, if not malfeasance, by officials, coaches
and overseas agents in the transfer and selection of players-coaches
demanding payment from players to be selected, secret commissions
and significant proportions of transfer fees from overseas clubs being
redirected to other parties. Throughout this period, sports journalist
Michael Cockerill wote a series of articlesin the Sydney Morning Herald
concerning the administration of Australian soccer.

Three days before th€our Corners’ program, the Australian
Soccer Federation announced the appointment of the Honourable Donald
Gerard Stewart, a former judge of the Supreme Court of New South
Wales and former head of the National Crime Authority, to conduct an
inquiry into Australian soccer. His terms of reference were to

Inquire into the practices and procedures of the transfer of
players from one club to another.

Investigate practices and procedures relating to the payment
of commissions, compensation or other rewards or
inducements (if any) to any club, agent, representative,
official, coach, player or other person relating to the transfer
of players from one club to another.

Investigate practices and procedures applied in the selection
of players to the national team squads and to the national
team, and to inquire into any acts of impropriety in such
selection process.

Draft a code of conduct to become rules, regulations and by-

laws of the Federation to regulate practices and procedures
associated with the transfer of players from one club to

another and the selection of players in the national squads
and the national team.

Make recommendations to the Federation which in the light
of [the inquiry’s] findings it considers appropridfe.

Most of the Stewart Report's 240 plus pages is devoted to examining
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particular events and specific allegations concerning various individuals,
and tracking down the missing monies, associated with big-ticket
transfers of Australian players to European clubs, in the late 1980s and
early 1990s. While this makes interesting, if not extraordinary, reading,
casting adisturbing light on the administration of Australian soccer,
these issues will not be examined H&r&he discussion will focus on Mr
Stewart’s conclusions concerning the impact of transfer and compensation
systems on players and his recommendations concerning reform.

With respect to the former he found the level of, and delays
associated with processing appeals against, compensation fees adversely
affected players. High compensation fees precluded players from
obtaining employment with alternative clubs. Mr Stewart pointed to
examples of players being forced out of the game because of the restrictive
effect of compensation fees. One player was unable to continue his
career, with a lower division club, following increased commitments
associated with his regular, non-soccer employment, which reduced his
ability to attend training. Alternatively, players were forced to play with
clubs with whom they were disenchanféd.

More generally Mr Stewart observed that:

It is apparent that the traditional views of players from a
young age as being property of a particular club, to be
traded in accordance with the needs and requirements of the
individual club, is still ... prominent ... It is an attitude which

is clearly out of step with contemporary Australian society
and which calls out for responsible action by the ASF... the
... attitude ... that players are property ... establish[es] in the
minds of players and their parents and friends the perception
that if an individual is to advance his playing career, either
here or overseas, he must rely on the favour and support of
key officials who are in positions of power and patronage.

In his report Mr Stewart noted the action of Jean-Marc Bosman—whom
he described as ‘a rather courageous player—before the European
Court of Justice. He surmised, on the basis of previous cas@ fhat,
Australian courts would find soccer’s transfer and compensation systems
to be in breach of th&rade Practices Ac1977 (Commonwealth), an
unreasonable restraint of trade under the common law, and would fall
foul of Section 275 othe Industrial Arbitration Act1991 (New South
Wales)®
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Mr Stewart advocated the use of an industrial relations model to
bring about changes to soccer's employment rules. Joint negotiations
should occur between the various leagues/clubs and the Australian
Soccer Players’ Association; and/or such negotiations should be
conducted under the auspices of the Australian Industrial Relations
Commission. He stated that ‘the ASF should aim to ensure that the
domestic transfer fee system is abolished before the end of 996’

The Stewart Report was never published by the Australian Soccer
Federation, because of fears that persons named would initiate legal
proceedings to defend their reputations. The report was subsequently
published by the Senate Environment, Recreation, Communications and
the Arts References Committee, under parliamentary privilege on 10
January 1995. This committee decided to initiate its own inquiry into
Australian soccer and produced two brief reports-the first in June 1995,
the second in November 1985.

Both reports contained majority (Coalition and Democrat senators)
and minority (Labor party or government senators) positions. Without
going into the details of the two respective reports, the minority attacked
the majority (and the Stewart Report) on civil libertarian grounds. The
minority also maintained that Australian soccer should put its own
house in order. The majority reached a number of conclusions in
‘reviewing’ the Stewart Report and offered various recommendations
concerning individuals and other issues. These will not be examined
here4

The following discussion will focus on the inconsistent positions
adopted by the majority in the June and November 1995 reports. In
doing so, it will be necessary to repeat the distinction between
compensation and transfer fees. The former are for players who change
clubs at the end of their contract; the latter during contracts. The majority,
like many in the soccer world, tend to conflate the two. In the June 1995
report the majority contended that domestic transfer fees ‘should be
abolished immediately—in this they took a stronger line than the Stewart
Report (see above)—and that the dropping of such fees ‘will not
disadvantage clubs overall in Austrafi&'.

In November 1995 the majority again, apparently, declared their
support for the immediate abolition of transfer fees. However, three
paragraphs later they fundamentally contradicted themselves by arguing
that ‘players should .be able to sign contracts with individual clubs
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and “compensation” payments should be permittédAs far as
Australian Institute of Sport trained players were concerned, the majority
expressed support for a proposal requiring ‘a three year bond’ for
‘players to remain in Australia after training, subject to such a bond
being bought out at a realistic price’. Moreover, the majority suggested
that the Australian Institute of Sport and the Australian Soccer Federation
enter into an agreement stopping players playing ‘as professionals
overseas unless an agreed recompense is made to th¥ AIS'.

The Australian Soccer Players’ Association formed on 27 March
19938 It was established in reaction to problems experienced by players
under the transfer/compensation system, the harsh treatment of club
administrators, and as a force to lift the profile of the sport, in the context
of an atmosphere heavily laced with rumour and innuéhdacording
to the Stewart Report, the Australian Soccer Players’ Association ‘has
received strong support from players, gather[ing] a very high proportion
of players as membef&.In March 1994 the association had 116 members;
by October 1994 70 per cent of National Soccer League players—
approximately 180 players were members; and in April 1995 there were
200 members, 170 of whom were senior players in the National Soccer
League®®

On 13 September 1993 the Players’ Association merged with the
Media, Entertainment and Arts Alliance, as an autonomous section
within its newly formed Sports’ Branch. The Alliance was created in May
1992 following a three-way merger between Actors Equity of Australia,
the Australian Journalists Association and the Australian Theatrical and
Amusement Employees Association. The Alliance has approximately 35
000 member§? The significance of the Alliance for the Players’
Association is the provision of logistical and other support in pursuit of
its various objectives.

During 1993 and 1994 the Players’ Association sought to negotiate
improvements to the employment rights of players with the National
Soccer League and Australian Soccer Federation. In so doing, the Players’
Association sought to have disputes over such issues resolved by the
Australian Industrial Relations Commission. On 25 August 1994 Senior
Deputy President Polites found that a dispute existed between the
parties—or more significantly, that the Commission had jurisdiction to
resolve various issues in dispifeln subsequent proceedings before
Commissioner McDonald, the Players’ Association sought to have an
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interim award application for the abolition of compensation fees, referred
to a Full Bench of the Commissi6hOn 16 December 1994 this request
was acceded to by Commission President Justice Deirdre O’C®nnor.

The League and Federation initially challenged the interim award
application under Section 111 (1) (g) (iii) of thelustrial Relations Act
1988 (Commonwealth). It stated that:

111 (1) Subject to this Act, the Commission may, in relation
to an individual dispute ... (g) dismiss a matter or part of a
matter, or refrain from further hearing or from determining
the industrial dispute, if it appears ... (iii) that further
proceedings are not necessary or desirable in the public
interest.

The essence of the League/Federation’s submission was, notwithstanding
revelations of the Stewart Report, the issues raised by the Players’
Association should be left to the Federation, and there was no evidence
that players had been harmed by the compensation system. Without
hearing submissions from the Players’ Association the Full Bench (Vice-
President Mcintyre, Deputy President Harrison and Commissioner
McDonald) dismissed the League/Federation’s submission on 15
February 1995, saying it would present its reasons for doing so later. In
a decision, handed down on 24 March 1995, the Full Bench said ‘while
many of [the League/Federation’s] submissions carry considerable
weight, they do not tip the scales significantly for us to uphold [their]
application’®®

During April and May 1995 the Full Bench heard submissions
concerning the substance of the Players’ Association’s interim award
application. The Full Bench handed down its decision on 9 June 1995.
The style of the decision is significantly different from the Opinion of
Advocate General Lenz in tBosmancase. Lenz provided a detailed
commentary, analysis and reasons concerning the Belgian League’s, and
UEFA's, compensation systems. The Full Bench’s decision, on the other
hand, provided limited analysis or explanation of the reasons why it
reached the conclusions that it did. Most of the Full Bench’'s 80 page
decision is devoted to presenting the League/Federation’s rules and
detailed summaries of the respective positions of the parties and the
witnesses they called.

In its decision the Full Bench basically followed the findings of the
Stewart Report. Three major parts of its decision will be highlighted: its
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conclusions concerning the compensation system, the interim award
application and its proposals for the future.

The Full Bench found that the compensation system ‘operates in
many instances unfairly towards players’, has little or anything to do
with the training and development of a player’, ‘treats players as if they
were the property of their club’, and impinges ‘on the freedom to choose
one’s employer’. Moreover, it concluded that the system may not operate
‘to the [overall] advantage of ... clubs ... [and] the sport of soccer in
Australia’, and ‘if abolished may lead to an increase in the remuneration
of some players’Finally, after reviewing leading sports’ restraint of
trade cases—Eastham v Newcastle United Football Club, Buckley v Tutty,
Hoszowski v Browand Adamsony New South Wales Rugby Leatfue-it
concluded that the compensation system may be an unreasonable restraint
of trade® In doing so, however, it noted that the Players’ Association’s
application was for an interim award, not a complaint about restraint of
trade®®

The Players’ Association’s application for an interim award was
dismissed by the Full Bench. Three factors influenced this decision.
Firstly, interim awards have traditionally been utilised to preserve
existing, or pre-existing, rates and conditions. The Full Bench stated that
‘nothing of this nature arises in the present case. The compensation fee
system is not a change to pre-existing rates and conditions. It is something
that has been in existence for a long tiffeSecondly, under the Wage
Fixing Principles established in August 1994, the Commission contended
that the parties agreed ‘in the making of a first award proper the main
consideration should be that the award meets the needs of the particular
industry or enterprise whilst ensuring that the employee interests are
also properly taken into accourit' While this passage was referred to in
its decision’? the Full Bench, notwithstanding its reading of the Stewart
Report and its own conclusions concerning the compensation system’s
‘unfair’ impact on players (see above), eschewed an interim award.

The third factor relates to the Full Bench’s interpretation of Mr
Stewart’'s recommendation that Australian soccer's ‘domestic transfer
fee system [should be] abolished before the end of 1996’ (see above). The
Full Bench adopted a very particular, or narrow, interpretation of this
phrase insisting that such changes should occur at the end of 1996 rather
than more generally before the end of 1996. Quite obviously, a decision
made on compensation fees on 9 June 1995 was consistent with the



100 Sporting Traditions ® vol. 13 no. 1  Nov. 1996

‘timing, contained in the Stewart Report. Moreover, Mr Stewart produced
an in-house report, notwithstanding the controversial nature of his
findings and recommendations, for the Australian Soccer Federation; in
contrast to the Australian Industrial Relations Commission which is a
public body. The Full Bench pointed to what it regarded as an
inconsistency in the Players’ Association’s position, in relying on Mr
Stewart, except for his alleged timetable for abolishing the compensation
system. It said that ‘it does not appear to us that [the Players’ Association]
can, in effect, pick the eyes of the Stewart Regdrt'.

The Full Bench made it clear that ‘the compensation fee system in
its present form should be abolished’. However, it maintained that its
abolition should occur, according to its interpretation of the so-called
time frame contained in the Stewart Report. It also said the compensation
fee system should not ‘be abolished until consideration has been given
to whether something else be put in its place’, or whether the system
‘could be modified so as to remove its unsatisfactory featfites’.

The decision went on to advocate that negotiations should occur
between the parties under the auspices of Commissioner McDonald.
Such negotiations should consider whether the compensation system
should be replaced by an alternative system, modified in a way which is
acceptable to both sides, its operation in Australian soccer other than
National Soccer League clubs, and finally ‘all the terms of an agreement
or award to cover the remuneration and conditions of employment of
professional soccer players’. The decision also stated that ‘to the extent
that agreement cannot be reached arbitration may be necessary’. The
final sentence of the decision stated that Without pre-empting what the
Commission might do at any time in the future, we reiterate our view
that, on the evidence and material before us, the present compensation
fee system should be abolished by the end of 1894t the time of
writing (April 1996) the parties, under the umbrella of the Australian
Industrial Relations Commission, have been involved in negotiations
over a new set of employment rules for Australian soccer players.

Conclusions

The Australian Industrial Relations Commission and the European Court
of Justice handed down decisions in 1995 which fundamentally attacked
soccer's compensation system, and/or the rules which have hitherto
governed the employment of players. The Court of Justice’s decision—
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in particular the Opinion of Advocate General Lenz—is more thorough
in its analysis and rejection of propositions developed by soccer
authorities in support of the compensation system, than the decision of
the Industrial Relations Commission. This is due to the different
jurisprudential traditions of the two bodies. Whereas the Industrial
Relations Commission was searching for a solution to an industrial
relations problem-whichincidentally has strengthened the hand of the
Players’ Association in subsequent negotiations with the National Soccer
League and Australian Soccer Federation—the Court of Justice was
charged with finding a ‘just, or legal solution.

Gordon Taylor, the Chief Executive of English soccer’'s Professional
Footballers’ Association and President of ffederation International des
Footballeurs Professionel@~IFPRO) —a confederation of professional
player associatiorshas suggested that European clubs may attempt to
bypass theBosmancase by signing players on long term contracts,
obtaining transfer fees by selling players mid-contfadgainst this,
clubs will have an incentive to search for players out of, rather than on,
contract.

European clubs will find it cheaper to acquire players out of
contract from other member states, than from within their own, domestic
competitions. Players out of contract from other member states, can be
employed without the encumbrance of a compensation fee, in comparison
to out of contract domestic players. Such ‘discriminatory’ treatment
between players from other member states and local players may result
in legal actions to abolish compensation fees for domestic players. As a
result of theBosmancase, individual leagues in the European
community, and UEFA, may find themselves forced to change their
rules ondomesticcompensation fees.

In addition, European clubs will discover that players from other
member states in the European community will be cheaper to acquire,
ceteris paribusthan players from other parts of the world, such as South
America, Africa and Australia. A possible implication of this for Australia,
for example, is that the sale of Australian players to Europe will dry up,
with attendant falls in incomes received by Australian clubs. A fall in the
demand for ‘quality’Australian players by European clubs, may translate
into such players having a greater incentive to play out their careers in
Australia, which would appear to be a bonus for the Australian game.

Alternatively, European clubs may develop a taste for acquiring
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players without the added financial burden of compensation fees. If and
when their scouting systems inform them of a quality non-European
Community player they would like to employ, they may simply offer
him a contract to play, once his contract with his existing club has
expired, and simply refuse to pay the said club a compensation fee.
Buoyed by théBosmancase such clubs may feel that any pending legal
actions mounted by other clubs, national leagues and FIFA, would be
unsuccessful. Th&osmancase may have a ripple effect on soccer’s
employment rules worldwide.

For over twenty-five years economists have argued that competitive
balance and the legitimate goals of sports/leagues could be more
efficiently achieved through revenue sharing than labour market
controls!” Such views were endorsed by Advocate General Lenz in his
Opinion to the Court of Justice. Moreover, revenue sharing is consistent
with the free movement of workers contained in Article 48 of the Treaty
of Rome.

The Bosmarcase and, to a lesser extent, the decision of the Australian
Industrial Relations Commission—subject to results from ongoing
negotiations under its auspices between the Australian Soccer Players’
Association and the National Soccer League and Australian Soccer
Federation—have afforded soccer players the same rights as workers in
other occupations.

NOTES:

1 English Football Association memorandum, 1899, quoted in Geoffrey Green, The
History of the Football Association, Naldreet Press, London, 1953, p. 407.

2 Media, Entertainment and Arts Alliance v Marconi Fairfeld Soccer Club and Others

[and] Australian Soccer Federation, Australian Industrial Relations Commission,
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which can be exercised by the club. In this way clubs can perpetually maintain a
hold on the services of players.
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unreasonable restraint of trade—Eastham v Newcastle United Football Club, (1 964)
Ch. 413. Following a series of negotiations between the Football League and the
Professional Footballers, Association changes were negotiated to this system. For
example, players who are offered terms worse that their previous contract are
offered an automatic free transfer. For details concerning transfer or compensation
systems in English soccer see Braham Dabscheck, ‘Defensive Manchester: A
History of the Professional Footballers’ Association’, in Richard Cashman and
Michael McKernan, eds, Sport in History: The Making of Modern Sporting History,
UQP, StLucia, 1979, pp. 227-57; and Braham Dabscheck, ‘Beating the Off-Side
Trap: the Case of the Professional Footballers Association,, Industrial Relations
Journal, Winter 1986, pp. 350-61. For an Irish case which found wage maxima to be
an unreasonable restraint of trade see Johnston v Cliftonville Football and Athletic
Club and Anor, (1984) N1 9.
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Advocate General Lenz, 20 Sept. 1995, Case C—415/93, ASBL Union Royale Belge
des Societes de Football Association v Jean-Marc Bosman.

For further details concerning the operation of this system see Dabscheck, ‘Beating
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Law, 6thed., Sweet and Maxwell, London, 1995, pp. 83-113.
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prohibited ... ‘The Court of Justice decided not to rule on the interpretation of
these Atrticles (p. 19); the following discussion will exclude these issues. See
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In areportto the Australian Soccer Federation Mr D G Stewart referred to ‘the web
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Australia. A complex network of almost Byzantine proportions exists, most
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